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International Human Rights and Mental Disability Law: When the Silenced Are Heard is a
difficult book to review, particularly for an audience of psychologists. On the one hand, it is
deeply informative, even comprehensive. It discusses formal international agreements,
systems, and ideas for ensuring human rights for people termed mentally disabled. On the
other hand, especially for psychologists, there is a nagging sense of incompleteness in both
the analysis and the details.

These two evaluative frames shift from figure to ground as one reads the book from
beginning to end. It is never quite resolved. Ultimately, I felt as if I were taken out to a tapas
dinner: sometimes delicious, yet I longed for a full-course meal.

What today may be considered violations of human rights have a long history in the
care and treatment of people designated mentally disabled (Rothman, 1971, 1980). The
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history of exposé and reform is cyclical, as today’s solutions become tomorrow’s problems.
In the United States, New York Times articles documenting human rights abuses in the care
of the mentally disabled appear regularly (see Hakim, 2012, for a recent example).
Organizations such as Mental Disability Rights International (2010) publish detailed reports
calling on the United Nations to act on violations in the United States.

It is not always clear what constitutes a human rights violation, although some
circumstances are less ambiguous than others. The clash between rights and needs (of
identified patients, their significant others, and their society) can be perplexing. Even what
constitutes torture and the role of psychologists and other mental health professionals can be
contested (Lane, 2012; Reisner, 2012).

Legal Advocacy and Human Rights

Author Michael L. Perlin is a lawyer who has written about and engaged in disability rights
advocacy and litigation for a long time. What he presents in this book is a great deal of
information about how actors in the world’s legal systems might engage their clients,
colleagues, and governments to apply various “universal” human rights declarations and
international agreements in an effort to overcome what he calls sanism and pretextuality,
concepts he has previously written about and that are central to his thinking (see below).

The structure of the volume is 11 relatively short chapters. Between an overview
introduction and a brief conclusions chapter are chapters on the following: status of
international human rights law, use of mental disability law to suppress political dissent,
“universal” factors in human rights, application to specific contexts (legal pedagogy, expert
evidence, psychotherapist–patient law, corrections law), the new UN convention on rights of
persons with disabilities, the role of counsel, disability rights in Asia and the Pacific, and
therapeutic jurisprudence.

This is a lot of ground to cover in 217 pages of text, and the style of writing is more
like an outline of legal status in various contexts than a flowing narrative. However, there
are more than 100 pages of references, providing a quite detailed introduction to the
literature on international human rights and mental disability. In this sense the book may
serve as a nice introduction to the literature and problems of the area.

The term mental disability, like insanity, is a legal, not a psychological, one. It may
refer to people with intellectual disabilities or (diagnosed) mental illness of any type. The
term, while quite specific for legal purposes, is a very general category from a psychological
point of view. Given that this volume is in a series sponsored by the American
Psychology–Law Society, an interdisciplinary organization, it is somewhat surprising that
the author never addresses the ways in which different kinds of disability may require



different kinds of policy and intervention in order to achieve the author’s stated goal, which
is to have disability viewed as a human rights issue.

In some ways the problem I raise here is quite irrelevant: All people, regardless of
their disability, are entitled to human rights as specified in various international agreements.
On the other hand, how to accomplish that goal in more than rhetorical declarations may
require considerably more than these good intentions and legal procedures suggest. Even as I
wrote the last two sentences, I heard myself thinking, “Yes, but.” That is pretty much how I
experienced reading the entire book. I alternated between head nodding in agreement with
particular arguments and ideas, and disappointment as I waited for well-developed
suggestions to psychologists that never seemed to arrive.

Problems for Psychologists

Other than informing us about the current international agreements concerning human rights
and providing a useful bibliography, perhaps the book’s greatest contribution is a reiteration
of the author’s previously published insights concerning sanism and pretextuality. Briefly,
sanism is defined as an attitudinal bias, present among professionals and the public, that
exists at every level of the legal and the human service systems, including the human rights
community. It is comparable to homophobia, racism, and sexism. Pretextuality refers to the
ways courts engage in following the formalities of client representation without authentic
implementation; for example, providing inadequate counsel and pseudoexpert testimony to
achieve a desired result, that is, confinement.

Perlin goes on to say (concerning sanism),

Its corrosive effects [not limited to the United States] have warped mental health disability

law jurisprudence in involuntary civil commitment law, institutional law, tort law, and all

aspects of the criminal process. . . . It is the reason for most of the difficulties faced by

former institutionalized persons when they seek reintegration into society. (p. 34)

Although one can make a good case for the power of the dominant societal narratives
of mental disability, such as sanism, as an important contributing factor (Rappaport, 2000),
the notion that it accounts for “most of the difficulties” seems to inexplicably overstate the
case. Most psychologists who have worked with people who have been institutionalized,
including those who would be sympathetic to Perlin’s point of view, will have problems
with this overstatement: There is great variability among people who have been
institutionalized, and, for many, the problems they face are not primarily attitudinal.

Thinking of people who have been institutionalized as an undifferentiated class of the
“mentally disabled” is precisely where many psychologists will have difficulty with this



book. That is not to say that all members of the class are not entitled to human rights in
every sense of the term, but it highlights the problem of figuring out what to do about
obtaining those rights in a real world in which people also have real needs. How can we
enforce human rights without ignoring human needs? This issue is briefly addressed in the
short chapter on therapeutic jurisprudence, particularly in a discussion of forensic
psychology in the context of corrections, but for psychologists the details and depth are thin.

Rights, Needs, and Therapeutic Jurisprudence

What sort of treatment is legitimate (for whom and under what circumstances) and what sort
is as problematic (unnecessary) as institutionalization? The author recognizes that all
professional help is not equal, that all professional help does not respect human rights, and
that not all professional help that says it respects human rights is helpful.

But how do we know when we are doing good? Perlin’s answer for the legal system
seems to be in what is referred to as therapeutic jurisprudence, to which he devotes a single
(14-page) chapter. Therapeutic jurisprudence is a school of thought, scholarship, and a legal
“strategy for uprooting sanism and pretextuality, by illuminating the importance of voice,
validation, and voluntariness” (p. 222) in the courts. It seeks “to enhance their therapeutic
potential while not subordinating due process principles” (p. 203).

Perlin’s answer to implementation of human rights for the mentally disabled is to
provide legal counsel in order to actualize those rights. He understands the need for practical
implementation from a legal point of view: “The legislative and judicial creation of
rights—both positive and negative—is illusory unless there is a parallel mandate of counsel
that is (1) free and (2) regularized and organized” (p. 7).

However, there is little discussion here of what would be required on the service
delivery side. Although arguing in favor of what he refers to as the client’s voice, validation,
and voluntariness in the courts by means of legal representation and referring to the lack of
well-developed community alternatives, he barely discusses the implicit tension between
rights and needs (Rappaport, 1981) that is so often a dilemma for psychologists. One longs
for the full meal.
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